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J U D G E M E N T 

                               

Brief facts:  

    Accused persons Kamil Kandulana, Kristofar Tappo @ Khiris Tappo 

and Md. Sanu Ali have been charged u/s 302/34 IPC for causing death of one 

Pritviraj Ghosh.  

    On 01-01-2002 complainant K. Rai, of 11 wg Air Force  

Salonibari,Tezpur lodged a complaint with officer i/c Salonibari police out post 

under Tezpur P.S. to the effect that dead-body of 729044-k cpl  Ghosh P. 

clerk of 11 wg Air Force was found floating in the pond near the Air Force 

boundary wall near Sonabheel gate in village Solagaon, Haleswar at around 

1300 hours on 01 January 2002. The body carries some cut marks over it and 

is suspected of being murdered. 

    On receipt of ejahar Saloniobari O.P made GD entry and 

forwarded the FIR to O/C Tezpur P.S. to register a case. Accordingly O/C 

Tespur P.S registered case no. 5/2002 dated 01-01-2002 u/s 302 IPC. Vide 

G.D.E. no. 30 dated 01-01-2002 and entrusted S/I P. Kalita I/C Salonibari to 

investigate the case. The investigation started and on completion on 

investigation police submitted charge sheet against the accused persons 

namely Kamil Kandulana, Kristofar Tappo @ Khiris Tappo and Md. Sanu 

Ali(shown as absconder) to stand trial u/s 302/34 IPC. 

    The corresponding G.R case no. 6/2002 came up before Ld. 

S.D.J.M Sonitpur. Accordingly process was issued and on appearance of the 

accused the Ld. S.D.J.M furnished necessary copies to the accused and 

committed the case to the court of Hon‟ble Sessions Judge and then the case 

was transferred to this court for trial.  

    On receipt of the case record and on appearance of the accused  

persons this court considered the materials on record and upon hearing both the 

sides framed charge u/s 302/34 IPC  and read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried.  

    Prosecution in order to bring home the charge against the accused 

persons examined seventeen witnesses in all. On conclusion of prosecution 

evidence the accused persons were examined u/s 313 Cr.P.C. The circumstances 

appearing in the evidence against the accused were put to accused and 
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necessary questions were also put to him. The accused totally denied the 

allegations against him. However, defence adduced no evidence what so ever. 

During trial accused Sanu Ali remained absent and after due process he was 

declared absconder. 

 

Point for determination : 

    That you, on the intervening night of 31-12-2001 and 01-01-2002 

at 1.30 A.M. at Sitabasti, Tezpur committed murder by intentionally causing 

death of Prihviraj Ghosh by assaulting him with sharp weapon.  

Discussion, Decision and reasons thereof 

    PW 1 is Rajesh Thakur. His evidence is that on the intervening 

night of 31-12-2001 and 01-01-2002 at about 1.30 a.m. while he was 

sleeping at his home he heard someone calling for help. Then he came out of 

his house and saw three persons standing near the church. When he came 

forward one Khirish warned him not to come forward, else he would assault 

him with dao. He saw Khirish with dao like instrument in his hand. He got 

scared and kept indoors. Later on he gave statement before magistrate in the 

court. Ext – 1 is his statement, u/s 164 Cr.P.C. and Ext- 1(1) is his 

signature.  

    PW 2 Joynath Singh. His evidence is that on the intervening night 

of 31-12-2001 and 01-01-2002 at about 1.30 a.m he heard noise outside his 

house. He came out of his house and saw three accused persons assaulting 

one person. He did not came near the place of incident. In the morning he 

came to know that the accused persons had killed a person known as Ghosh 

and he also went to see the dead body of Ghosh. He gave statement before 

magistrate u/s 164 Cr.P.C. Ext- 2 is his statement, Ext- 2(1) and 2(2) his 

signatures. 

    PW 3 is Mahendra Shingh. His evidence is to the effect that he 

saw one dead-body floating in a pond and he immediately informed the 

villagers and also informed police. Police held inquest in his presence. Ext- 3 

is inquest report, Ext- 3(1) his signature as witness. 

    PW 4 is Chatra Bahadur Chetri. His evidence is that on 31-12-

2001 while he was sleeping at home his mother woke him up telling that 

someone is calling for help. He came out of his house and at a distance about 

15 ft. marpit was going on near the house of Rajesh Thakuri. He saw three 
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persons with arms in their hands he also saw one person lying on the ground 

but he could not recognize them. On the next morning he came to know that 

one person by named Ghosh was killed and his dead-body was floating in a 

pond. Police recorded his statement and hw also gave statement before 

magistrate. Ext- 4 is his statement before magistrate and 4(1) his signature.  

    PW 5 is Smti. Rekha Sharma. Her evidence is to the effect that on 

01-01-2002 in the morning she got information about floating of dead-body 

in a pond. She came and saw the dead-body and informed police. The 

deceased was by name  Pabitra Ghosh and he worked in the Air Force. 

    PW 6 Nirmal Baruah has given same evidence as PW 5. He has 

stated that police held inquest of the dead-body in his presence. Ext- 3(2) 

his signature as witness. 

    PW 7 Sahed Ali has deposed that he heard from police that 

accused Sanu,Kamil and Khirish had killed one Air Force person by name 

Ghosh.  

    PW 8 Smti. Maya Nayak has deposed that she also heard that one 

Ghosh and employee in the Air Force had been killed. 

    PW 9 Dr. Bhabani Bhuyan. His evidence is that on 01-01-2002 he 

was at Kanaklata Civil Hospital as M & H.O. On that day he held post mortem 

on the dead-body of Prithwiraj Ghosh, 32 years, male with reference to 

Salonibari O.P. G.D.E. No. 2 dtd. 01-01-02 and found the following :- 

    Stout male body. Rigor mortis present. 

    Sharp cut injury on the right wrist almost completely separated 

from the upper limb. 3 cut injury (superficial) on left hand. 1 deep cut injury 

on palm of the left hand. Bruise on the back of chest and abdomen. Sharp 

cut injury over the middle part of the upper abdomen. Penetrating injury over 

the small intestine. 

Cranium :- 7 sharp cut injury on the scalp. One deep cut injury on the upper 

part of neck extending up to the lower cranium. 

Brain matter :- 2 deep cut injury on the skull exposing brain matter. 

   The changes are antemortem in nature. 

Opinion:- In his opinion, the death is due to cut injury over the head and 

right hand. 

    Ext- 5 is his report, 5(1) is his signature and 5(2) is the 

signature of Joint Director. 
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    PW 10 is Dhormoraj Chetri. His evidence is that on 31-12-2001 

he was posted at Goroimari in 11 wing Air Force, Tezpur. On the night of 31-

12-2001 he was at his home at Sitabosti. He met his friend Ghosh in the 

house of one Ranbir and they had decided to celebrate new year and had 

gone to the house of one Juli. After celebrating new year party they were 

returning home. On the way about ¾ persons approached them and asked 

Mr. Ghosh to treat them to drinks (alcohol). The three accused persons in the 

dock were among those persons and he knew the name of accused Sanu. He 

has also stated that when he and his friend expressed their inability to treat 

the accused persons to drinks (alcohol) accused Khristofar (identified in the 

dock) waved a dao towards them. They sought help of accused Khristofar‟s 

wife and she intervened and took him away. But immediately after four 

persons including the three accused persons in the dock started assaulting 

him and his friend Ghosh with „dao‟ and „lathi‟. He sustained injury in his right 

hand. He somehow managed to escape but Ghose fell on the road. He took 

selter at the house of an Air Force man leaving Ghosh behind.  

    On the next day in the morning he came to know that Ghosh had 

been killed. He informed Air Force people about the incident as Ghosh was in 

the Air Force. 

    PW 11 is Zakar Kandula. His evidence is that he heard about the 

death of one Air Force man. 

    PW 12 is Kanhaya Rai. His evidence is that on 01-01-2002 he was 

posted at 11 wing Air Force station, Tezpur. On that day he got information 

that a dead-body was floating in the pond near the boundary wall of Air Force 

station at Solagaon. He went there and saw the dead-body and recognized 

that it was the dead-body of corpl  P. Ghosh, a clerk in the Air Force, Tezpur. 

He lodged FIR vide Ext- 6, Ext- 6(1) is his signature. 

    PW 13 is Sri Paramananda Kalita. His evidence is that on 01-01-

2002 he was i/c Salonibari Police out post. On that day at about 9.45 A.M he 

received information over phone from one Rekha Sharma to the effect that 

one dead-body was floating in a pond at Sitabosti. At that moment gaon 

burha Sri Nirmal Baruah came to P.O. and gave same information. He made 

G.D Entry vide No. 2 dated 01-01-2002 and rushed to the place of 

occurrence. He found one dead-body floating in a pond at Solagaon. With the 

help of the villagers the dead-body was taken out of the pond. The dead 
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person was recognized as Prithwiraj Ghosh. He held inquest on the dead-

body. Ext- 3 is inquest report, Ext- 3(3) is his signature. Thereafter dead-

body was send for post mortem examination. He also examined some people 

as witnesses at the P.O. He also prepared a sketch of the P.O. Ext- 8 is the 

Sketch Map. On 01-01-2002 he received one written ejahar from Kanhayalal 

Rai and GD. Entry was made vide no. 9 dated 01-01-2002 and the ejahar was 

forwarded to Tezpur P.S. for registration. Thereafter a case vide Tezpur P.S. 

case no. 5/2002 dated 01-01-2002 u/s 302 IPC was registered. He also had 

the statements of four witnesses recorded u/s 164 Cr.P.C in the court. He 

arrested accused Kamil, Sanu Ali and Khristofar Tappo and forwarded to the 

court. TIP was conducted and witness Dhormoraj Chetri identified the 

accused persons. On his transfer he handed over the case diary to O/C. 

    PW 14 Sri Satya Nath Sarmah. His evidence is that on 07-01-

2002 he was working as Judicial Magistrate 1st class, Sonitpur, Tezpur. On 

that day as per direction of learned Chief Judicial Magistrate, he recorded the 

statement of Chatra Bahadur Chetry, Rajesh Thakuri, Jaynath Singh and Smti 

Santoshi Chetry. Ext. 9 is the order of learned Chief Judicial Magistrate, 

Sonitpur, Tezpur and Ext. 9(1) is the signature of the then Chief Judicial 

Magistrate, Md. Mir Alfaz Ali. Accordingly, he recorded the statement. Ext. 10 

is his order and Ext. 10(1) is his signature. 

    Ext. 1 is the statement of witness Rajesh Thakuri and Ext. 1(3) 

is his signature. 

    Ext. 2 is the statement of Jaynath Singh and Ext. 2(3) is his 

signature. 

    Ext. 4 is the statement of Chatra Bahadur Chetry and Ext. 4(2) 

is his signature. 

    Ext. 11 is the statement of Smti. Santoshi Chetry and Ext. 11(2) 

is his signature.  

    Witness Smti Santoshi Chetry put her thumb impression in his 

presence.  

    PW 15 is Joyram Borah, inspector of police. His evidence is that 

on 16-04-2003 he was officer incharge Salonibari Police Outpost. On that day 

he received case diary of this case from O/C Tezpur P.S. The investigation of 

the case was almost completed. Accused Sanu was absconding hence he 

could not be arrested. On completion of investigation he submitted charge 
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sheet against accused Khristofar Tappo, Kami Kandulala and Sani 

Ali(Abscoder) u/s 302/34 IPC. Ext- 12 is charge sheet. 

    PW 16 is Pradip Kumar Das. His evidence is that on 19-03-2002 

he was at Salonibari O.P. as i/c. On that day he received case diary from O/C 

Tezpur. He collected the TIP report and on his transpired he handed over the 

case diary to O/C Tezpur.    

    PW 17 is Sri Tarekeswar Lohar, Sub-Divisional Judicial 

Magistrate(Sadar). His evidence is that on 30-01-2012 he was posted at 

Tezpur as Sub-Divisional Judicial Magistrate (Sadar). On that day, he received 

an order from the then Chief Judicial Magistrate to conduct the TIP in 

connection with GR Case No. 6 of 2002 u/s 302 IPC. The said TIP was in 

connection with identification/suspect accused persons, namely, Kamil 

Kandulana and Khristofar Tappo @ Khiris Tappo inside the jail premises. In 

the said order of Chief Judicial Magistrate, the GR record was forwarded to 

him by the ld. Chief Judicial Magistrate. After receipt of the order, he did TIP 

to be conducted inside the jail premises on 02-02-2002 at 9 a.m. 

    On 02-02-2002, at 9 a.m. the TIP was held in Tezpur Jail. On that 

day the Investigating Officer produced the witness Dhormorraj Chetri for TIP. 

Then he proceeded to the District Jail, Tezpur at the appointed time fixed 

earlier. The witness was kept outside the place of Identification Parade. The 

suspect Kamil Kandulana and Kristofar Tappo @ Khiris Tappo were placed at 

separate place in Identification Parade of about 50 prisoners having almost 

same dresses and almost same appearances. After completion of the 

Identification Parade, the witness Dhormoraj Chetri was asked to identify the 

suspects by touching their bodies. The witness Dhormoraj had identified the 

suspect, namely Kamil Kandulana and Kristofar Tappo @ Khiris Tappo by 

touching their bodies. Accordingly TIP Report was prepared separately along 

with the duly filled up prescribed form of TIP. 

    Ext- 13 is the GR Case Record. Ext- 13 (1) is the order of the 

Chief Judicial Magistrate, Sonitpur, Tezpur dated 30-01-2002. Ext- 13(2) is 

the signature of Chief Judicial Magistrate. Ext- 13 (3) is his order dated 30-

01-2002. Ext- 13 (4) is his signature. Ext- 13(5) is his order dated 02-02-

2002. Ext-13 (6) is his signature. 
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    Ext- 14 is the prescribed Form of TIP. Ext- 14(1) and Ext- 

14(2) are his signatures. Ext-14(3) and Ext 14(4) are the signatures of 

Dhormoraj Chetri, which were taken before him. 

    TIP was conducted in presence of three witnesses from the Jail. 

Defence cross examined all the PWs : 

    Pw 1 in cross examination stated that he recognize the accused 

persons by their voice and it was also moonlit night. He denied defence 

suggestion that accused Khirish did not weave dao at him. He also denied 

defence suggestion that he did not state before police that accused Khirish did 

not have dao like weapon in his hand.  

    PW 2 in his cross stated that her saw the occurrence at a distance 

of 15/20 meter from his house. 

    PW 4 in his cross stated that he could not recognize the accused 

persons as the night was dark. 

    PW 6 in his cross stated that he saw the dead body and when 

police came and held inquest on the dead body he was present as witness. 

    PW 10 in his cross examination stated that he had drinks in the 

party inside the unit and then he came out of the unit at about 9 p.m. He also 

stated that Ranbir is still in the village. Further he stated that the accused 

persons also went to Juli‟s house and had drinks there. Further he stated that he 

told the „mali‟ of his unit about the incident. He denied defence suggestion that 

he did not sustained injuries in his hand. He also stated that he identified the 

accused person in jail. He also denied defence suggestion that he did not see the 

accused persons on the night of accident. He also denied that he has deposed 

falsely as tutored by police. 

    PW 13 in his cross stated that on receipt of vivel information he 

made G.D. Entry but the said GD Entry is not available in the police station 

register. He also stated that he went to the P.O on 01-01-2002 at about 10 a,m. 

and he received written ejahar at 4.30 p.m. He also stated that PW 1 Rajesh 

Thakuri did not state before him that he recognize the accused persons in the 

moonlit. He also stated that PW 1 did not state before him that accused 

Khristofar had dao like weapon in his hand. He also stated that Dhormoraj Chetri 

did not state before him that ¾ boys demanded money from him and his friend 

Ghosh for alcohol. He also stated that witness Dhormoraj Chetri did not state 
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before him that the 3 accused persons and one unknown person assaulted that 

with „dao‟ and „lathi‟. 

    PW 14 in his cross stated that witness Rajesh Thakuri did not 

state before him that one Khiris having weapon in his hand threatened him not 

to proceed otherwise he would kill him.  

Appreciation of evidence: 

    In this case prosecution examined as many as 17 witnesses 

including the M.O and Police Officers(I.O). From the discussion of evidence of the 

PWs on record it appears that all of them have unequivocally stated that the 

incident took place on the intervening night of 31-12-2001 and 01-01-2002 at 

about 1.30 a.m. Further it reveals from the evidence of the PWs that the dead 

body of deceased Prithviraj Ghosh a clerk in the Air Force was floating in pond 

water. It is also evidence of PWs including police officers (I.O) that inquest was 

held on the dead body. Then we have the evidence of Doctor PW 9 who 

conducted P.M. examination on the dead body of deceased. The I.O. produced 

four witnesses namely Rajesh Thakuri, Joynath Singh, Chatrabahadur Chetri and 

Santoshi Chetri for recording their statement u/s 164 Cr.P.C. and PW 14 recorded 

their statement. 

    So, on consideration of evidence on record it is found that the 

PWs have corroborated one another with respect to time, date and place of 

occurrence. PW 1, PW 2,  PW 3 , and PW 4 had deposed that on the night of 

the incident they heard „hulla‟ outside their houses and they saw some persons 

assaulting a person. I also find that PW 1, PW 2 and PW 4 in their statement 

u/s 164 Cr.P.C. spoke that they saw accused persons Kamil Kandulana, Kristofar 

Tappo @ Khiris Tappo and Md. Sanu Ali assaulting one person. However, 

prosecution mainly relied upon the evidence of eye witness PW 10 Dhormoraj 

Chetri. Certainly in this case PW 10 is the star witness who has narrated the 

genesis of the incident and has given detail account of how and when the 

occurrence took place. He also identified the accused during TIP. There is 

absolutely nothing to disbelieve the evidence of PW 10 as regards the presence 

and participation of the accused persons in the alleged assault which also led to 

the death of the deceased.  

    The defence sought to discredit the evidence of PWs contending 

that the evidence of PWs is not consistent and also contended that there are lot 

of discrepancies and contradiction in the evidence of PWs. The Ld. counsel for 
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the accused persons while arguing the case contended that police started 

investigation on the basis of GD Entry on the basis of verbal information and as 

such the subsequent FIR is hit by Sec. 162 of Cr.P.C. It is also contended that 

the eye witness PW 10 has made improvement in his evidence before court as 

there are omission on vital points regarding the occurrence. It is further 

submitted that police has not recovered the weapon of offence which creates a 

doubt as to the use of weapon by the accused persons. It is also submitted that 

some persons particularly one Ranbir and Juli ought to have been brought and 

examined as prosecution witness in this case. 

    I have very carefully scrutinised the materials on record. I find 

that except some minor discrepancies and some minor contradictions the PWs 

have deposed in a consistent manner and their evidence is found to be 

trustworthy and reliable. The investigating officers have done their part in a 

proper way though it is found that the weapon of offence was not recovered.  

    Here I may refer to the observation referred to in the case of 

Dilipdeb Barma Vs. State of Tripura (2011) 1 G.L.R. 682. in para 35 which is as 

follows : 

Para 35 : In Mohammad Omar (supra) as referred to by the learned Public 

Prosecutor, the Apex Court in para 41 of that report observed as follows : 

    “41……………………………………………….. In our perception it is almost 

impossible to come across a single case wherein the investigation was conducted 

completely flawless or absolutely foolproof. The function of the criminal courts should not 

be wasted in picking out the lapses in investigation and by expressing unsavoury criticism 

against investigating officers. If offenders are acquitted only on account of flaws or 

defects in investigation the cause of criminal justice becomes the victim. Efforts should 

be made by courts to see that criminal justice is salvaged despite such defects in 

investigation.” 

    I may also refer to the observation made regarding non 

examination of material witness in the case of Takhaji Hiraji v. Thakore 

Kubersing Chamansing (2001) 6 SCC 145, wherein it is held :  

    “It is true that  if a material witness, who would unfold the genesis of the 

incident or an essential part of the prosecution case, not convincingly brought to fore 

otherwise, or where there is a gap of infirmity in the prosecution case which could have 

been supplied or made good by examining a witness who though available is not 

examined, the prosecution case can be termed as suffering from a deficiency and 

withholding of such a material witness would oblige the court to draw an adverse 
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inference against the prosecution by holding that if the witness would have been 

examined it would not have supported the prosecution case. On the other hand if already 

overwhelming evidence is available and examination of other witnesses would only be 

repetition or duplication of the evidence already adduced non-examination of such other 

witnesses may not be material. 

    As regards the FIR (Ext-6) is concerned it appears that though on 

receipt of verbal information G.D Entry was made and police rushed to the  place 

where dead-body was found, the FIR was lodged on the same day in the 

afternoon. Hence, in my opinion it cannot be said that it is hit by Sec. 162 Cr.P.C.   

    Here in this case we find that there is overwhelming evidence is 

available on record and witnesses examined by prosecution are natural 

witnesses. So far as medical evidence is concerned it has substantially 

corroborated ocular testimony of the PWs. The M.O found 7 sharp cut injuries on 

the scalp and one deep cut injury on the upper part of neck extending up to the 

lower cranium and two deep cut injury on the scale exposing brain matter. He 

also opined that the death was due to cut injuries over the head and right hand.  

    On careful consideration of the entire fact materials I find that  the 

accused persons   namely Kamil Kandaluna, Khristofar Tappo @ Khiris Tappo and 

Md. Sanu Ali (declared absconder) on the relevant date and time armed with 

assaulted/inflicted sharp cut injuries on the person of deceased and causing 

death of Pritviraj Ghosh (deceased). 

    I find the evidence of PWs trustworthy and reliable so far as the 

presence and participation of the accused person in the alleged attacked on the 

deceased is concerned.   

    Now let me see whether the act of the accused persons causing of 

death Pritviraj Ghosh constitutes offence of murder as define under section 300 

IPC punishable u/s 302 IPC.  

 

300. Murder : Except in the cases hereinafter excepted, culpable homicide is murder, 

if the act by which the death is caused is done with the intention of causing death, or 

2ndly – If it is done with the intention of causing such bodily injury as the offender knows 

to be likely to cause the death of the person to whom the harm is caused, or 

3rdly – If it is done with the intention of causing bodily injury to any person and the 

bodily injury intended to be inflicted is sufficient in the ordinary course of nature to cause 

death, or 
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4rthly – If the person committing the act knows that it is imminently dangerous that it 

must, in all probability, because death or such bodily injury as is likely to cause death, 

and commits such act without any excuse for incurring the risk of causing death or such 

injury as aforesaid. 

 

Exception 1.- Culpable homicide is not murder if the offender, whilst deprived of the 

power of self-control by grave and sudden provocation, causes the death of the person 

who gave the provocation or causes the death of any other person by mistake or 

accident. 

 

Exception 2.- Culpable homicide is not murder if the offender, in the exercise in good 

faith of the right of private defence of person or property, exceeds the power given to 

him by law and causes the death of the person against whom he is exercising such right 

of defence without premeditation, and without any intention of doing more harm than is 

necessary for the purpose of such defence. 

 

Exception 3.- Culpable homicide is not murder is the offender, being a public servant or 

aiding a public servant acting for the advancement of public justice, exceeds the powers 

given to him by law, and causes death by doing an act which he, in good faith, believes 

to be lawful and necessary for the due discharge of his duty a such public servant and 

without ill-will towards the person whose death is caused. 

 

Exception 4.- Culpable homicide is not murder if it is committed without premeditation 

in a sudden fight in the heat of passion upon a sudden quarrel and without the offender‟s 

having taken undue advantage or acted in a cruel or unusual manner. 

 

Exception 5.- Culpable homicide is not murder when the person whose death is caused, 

being above the age of eighteen years, suffers death or takes the risk of death with his 

own consent. 

    So far as definition of murder is concerned it begins with the 

words/phrase culpable homicide. Then we find that „each of the four clauses requires that 

the act which causes death should be done intentionally or with knowledge or means of 

knowing that death is a natural consequence of the act. Her intention to kill is not always 

necessary to make out a case of murder. A knowledge that the natural and probable 

consequence would be death will suffice for a conviction u/s 302 IPC. 

    So when the act of an accused results in death of a human being one is 

to consider at the first instance whether the act of the accused falls under any of the 

clauses of sec.300 IPC. If it is found then one should see if the case is covered by one of 

the exceptions to the section. 
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    Here in this case from the cumulative analyses of entire materials on 

record I find that the accused persons intentionally caused death of P. Ghosh (deceased). 

In my considered opinion prosecution has been able to make out a case of murder as 

defined u/s 300 IPC.  

    In the case at hand we find that from the evidence of PWs the accused 

persons caused death of the deceased by assaulting with sharp cutting weapon. We also 

find from the evidence of PW 10 that the accused persons demanded drinks (alcohol) 

from PW 10 and his friend deceased P. Ghosh, and when refused, the accused persons 

attacked them with dao and lathi.  

    As discussed above doctor has found several cut injuries on the body of 

the deceased which accordingly to him was the cause of death. Though PW 10 stated 

that the accused persons assaulted him and his friend P. Ghosh (deceased) and 

thereafter he fled away from the scene of occurrence it can be presumed from materials 

on record that the deceased died as a result of the injuries sustained due to  dao blows 

inflicted by the accused persons on the deceased.  

    Regarding law of presumption I may refer to the observation of Hon‟ble 

Supreme Court referred to in the case of DILIP DEBBARMA Vs. STATE OF TRIPURA 

(2011) 1 G.L.R. 682 para 36 of the said Judgement it is held as under – 

    “31. The pristine rule that the burden of proof is on the prosecution to prove the 

guilt of the accused should not be taken as a fossilized doctrine as through it admits no process of 

intelligent reasoning. The doctrine of presumption is not alien to the above rule, nor would it impair 

the temper of the rule. On the other hand, if the traditional rule relating to burden of proof of the 

prosecution allowed to be wrapped in pedantic coverage, the offenders in serious offences would 

be the major beneficiaries and the society would be the casualty.” 

    “33. Presumption of fact is an inference as to the existence of one fact from the 

existence of some other facts, unless the truth of such inference is disproved. Presumption of fact 

is a rule in law of evidence that a fact otherwise doubtful may be inferred from certain other 

proved facts. When inferring the existence of a fact from other set of proved facts, the court 

exercises a process of reasoning and reaches a logical conclusion as the most probable position. 

The above principle has gained legislative recognition in India when section 114 is incorporated in 

the Evidence Act. It empowers the court to presume the existence of any fact which it thinks likely. 

To have happened. In that process the court shall have regard to the common course of natural 

events, human conduct, etc., in relation to the facts of the case.” 

    Now coming to the vicarious liability u/s 34 IPC to hold all the accused 

persons liable for the same offence we find that it is well settled that ‘before a man can 

be held liable for acts done by another, under the provisions of this section, it must be 

established that (i) there was common intention in the sense of a pre-arranged plan 

between the two, and (ii) the person sought to be so held liable had participated in 

some manner in the act constituting the offence. Unless common intention and 
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participation are both present, this section cannot apply. It is also well settled that the 

pre-arranged plan or may be on the spur of moment but it must necessarily be before 

commission of the crime. From the facts of the case it can be well inferred that the 

accused persons had participated in the act of causing death of the deceased with 

common intention. 

    In view of my discussion and reasons above I find that the accused 

persons did the act by which death was caused with the intention of causing death 

or causing bodily injury to deceased P. Ghosh, and the bodily injury intended 

to be inflicted is sufficient in the ordinary course of nature to cause death. 

    I also find that the accused persons caused death of the deceased in 

furtherance of their common intention. 

 

Motive: 

   So far as motive is concerned, in this case, we find that the accused 

persons demanded money from the deceased and when he refused the accused persons 

inflicted dao blows on his person which resulted in to his death.  

    “It is well settled that the motive may be considered as a circumstance 

which is relevant for assessing the evidence but if the evidence is clear and unambiguous 

and the circumstances prove the guilt of the accused, the same is not weakened even 

the motive is not a very strong one. It is also settled law that the motive loses all its 

importance in a case where direct evidence of eyewitnesses is available, because even if 

there may be a very strong motive for the accused persons to commit a particular crime, 

they cannot be convicted if the evidence of eyewitnesses is not convincing. In the same 

way, even if there may not be an apparent motive but if the evidence of the 

eyewitnesses is clear and reliable, the absence or inadequacy of motive cannot stand in 

the way of conviction.”  Bipin Kumar Mondal Vs. State of West Bengal- (S.C 

Criminal Appeal No. 1247 of 2008). 

    In view of what has been discussed above I find that prosecution 

has been able to prove the charge u/s 302/34 IPC against the accused persons 

beyond all reasonable doubt. 
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O R  D E R 

      

    In the result, I find the accused persons Kamil Kandulana, 

Kristofar Tappo @ Khiris Tappo guilty u/s 302/34 IPC. Accordingly, they are 

convicted.  

    Heard the accused person on the point of sentence. Both the 

accused persons stated that they are poor persons having wife and children and 

they are the only earning members of their respective families. They also 

submitted that they have not committed in crime in their life. It is stated to the 

accused that he is convicted under section 302 I.P.C. which provides for death 

sentence or imprisonment for life and fine. Both the accused persons pleaded for 

mercy.  

    I have considered the facts and circumstances of the case. I have 

also considered the aggravating and mitigating circumstances in this case. I find 

that it is a conviction u/s 302 IPC which provides for sentence of death or 

imprisonment for life and fine. However, in my opinion sentence of imprisonment 

for life and fine would be justified in this case.  

    Accordingly,  each of the accused persons namely Kamil 

Kandulana and Khristofar Tappo @ Khiris Tappo is sentenced to undergo rigorous 

imprisonment for life and each of them is also sentenced to pay fine of Rs. 

2000/- (Two Thousand) in default rigorous imprisonment for another one month 

each. 

    Furnish copy of Judgement and Order to each of the 

convict/accused free of cost. 

    Send a copy of Judgement to District Magistrate, Sonitpur u/s 365 

Cr.P.C. 

    Given under my hand and seal of this court on this 9th day of April 

2015. 

 

( S. DAS ) 

 

Additional District & Sessions Judge, 
Sonitpur :: Tezpur 

 

 


